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LOCAL GOVERNMENT AND REGENERATION COMMITTEE

 
AGENDA

 
15th Meeting, 2011 (Session 4)

 
Wednesday 21 December 2011

 
The Committee will meet at 10.00 am in Committee Room 2.
 
1. Decision on taking business in private: The Committee will decide whether to

take items 5, 6 and 7 in private.
 
2. Inquiry on a living wage in Scotland: The  Committee  will  take  evidence

from—
 

Iain Moore, Head of Procurement Policy Branch, Scottish Government;
 
Dorothy Cowie, Director, Scotland Excel;
 
Patrick McGuire, Thompson Solicitors;
 

and then from—
 

John Swinney MSP, Cabinet Secretary for Finance, Employment and
Sustainable Growth, Iain Moore, Head of Procurement Policy Branch, and
Calum Webster, Policy Officer, Employability and Tackling Poverty Policy,
Scottish Government.
 

3. Inquiry on a living wage in Scotland (in private): The Committee will
consider the evidence received on a living wage in Scotland.

 
4. Public services reform and local government: strand 1 – partnerships and

outcomes (in private): The Committee will consider a list of candidates for the
post of adviser in connection with its forthcoming inquiry.

 
5. Public services reform and local government: strand 1 – partnerships and

outcomes: The Committee will consider its approach to the inquiry.
 
6. Petition PE1405: The  Committee  will  consider  its  approach  to  a  Petition  by

Andrew  Muir  calling  on  the  Scottish  Parliament  to  request  the  Government  to
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carry out urgently an independent “fit for purpose” review of the Scottish Public
Services  Ombudsman  which  encompasses  opening  a  public  inquiry  to  collect
evidence to scrutinize the high rate of  case closures since Mr Jim Martin  took
office in May 2009.

 
7. Scottish Public Services Ombudsman: The Committee will consider its

approach to the to Scottish Public Services Ombudsman's 2010-2011 annual
report .

 
 

Eugene Windsor
Clerk to the Local Government and Regeneration Committee

Room T3.40
The Scottish Parliament

Edinburgh
Tel: 0131 348 5217

Email: eugene.windsor@scottish.parliament.uk
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The papers for this meeting are as follows—
 
Agenda Item 2  

Written evidence received LGR/S4/11/15/1

PRIVATE PAPER LGR/S4/11/15/2 (P)

Agenda Item 4  

PRIVATE PAPER LGR/S4/11/15/3 (P)

Agenda Item 5  

PRIVATE PAPER LGR/S4/11/15/4 (P)

Agenda Item 6  

PRIVATE PAPER LGR/S4/11/15/5 (P)

Agenda Item 7  

PRIVATE PAPER LGR/S4/11/15/6 (P)
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Local Government and Regeneration Committee 

15th Meeting, 2011 (Session 4) Wednesday, 21 December 2011 

Inquiry on a living wage in Scotland 

Written Evidence 

 

Introduction 

 At this meeting the Committee will take oral evidence session from two panels 

of witnesses, as part of its inquiry on a living wage in Scotland. 

 The following written submissions have been received from witnesses, and 

are attached to this paper: 

 

 Page 

Scotland Excel   2 

Scottish Government, Procurement Directorate   8 

Thompsons Solicitors   11 

 

 

 

 

 

Michael Ofori-Adu 
Committee Assistant 
December 2011 
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SUBMISSION FROM SCOTLAND EXCEL 

1. Introduction 

 

In 2006, a review of public sector procurement was undertaken by John F 

McClelland CBE on behalf of the Scottish Government which highlighted the role 

of collaboration as means to leverage savings in public expenditure.  The report 

also recommended that the public sector should improve its procurement 

capability to increase efficiency and bring wider social and economic benefits to 

Scotland. 

 

Scotland Excel was established on 1 April 2008 as the Centre of Procurement 

Expertise for the local government sector.  We develop and manage collaborative 

contracts where a strategic requirement is identified across the sector.   We also 

facilitate a range of procurement development initiatives, and take an active role 

in ensuring that the needs of our sector are understood within the wider 

landscape of procurement reform. 

 

Scotland Excel is a non-profit organisation funded by all 32 local authorities on 

Scotland, with a core staff of 54.  Our head office is in Paisley, and we have 

regional teams based in Aberdeen, Edinburgh and Inverness. The host authority 

for Scotland Excel is Renfrewshire Council. 

 

2. Strategic Aims 

All of Scotland Excel‟s projects and activities are aligned to one or more of our 

five strategic aims: 

 STAKEHOLDER ENGAGEMENT   
To engage with local authority stakeholders across all aspects of our business 

to ensure that our policies, plans and activities are aligned to the strategic 

priorities of our sector, and to support their interests through partnerships with 

other stakeholder groups.  

 BEST VALUE CONTRACTS  
To maximise the value of procurement to our sector by developing and 

implementing new collaborative contracts, actively managing supplier 

relationships, and providing high quality business information and reports 

which support decision making at a national and local level.  

 PROCUREMENT CAPABILTY   
To deliver a range of best practice projects, initiatives and activities that raise 

procurement capability across our sector including training and development, 

advice and consultancy, and knowledge management.  
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 CORPORATE SOCIAL RESPONSIBILITY 
To adopt a proactive approach to corporate social responsibility and 

sustainable practices by taking a holistic view of the social, economic and 

environmental implications of procurement choices.  

 ORGANISATIONAL DEVELOPMENT 
To progress the development of Scotland Excel through the continuous 

improvement of staff skills, systems and internal processes, ensuring that we 

measure, monitor and report on our performance across a number of key 

measures.   

3. Governance 

Scotland Excel is governed by a Joint Committee. The Joint Committee is made 

up of one Elected Members from each of Scotland's local authorities. The eight 

largest local authorities have two Elected Members on the Committee. The Joint 

Committee meets twice each year and is responsible for the strategic direction of 

the organisation and for approving the annual budget and business plan.  

The Executive Sub-Committee (a sub-group of Elected Members from the Joint 

Committee) meets regularly to approve contract awards and other business 

decisions.  In addition, a Chief Executive Officers' Management Group, consisting 

of six local authority Chief Executives is responsible for monitoring Scotland 

Excel's performance against its business plan and objectives. This group is also 

responsible for approving Associate Member applications and the range of 

products and services that appear on our contracts.  

4. Contract Portfolio 

Scotland Excel currently manages a portfolio of 46 collaborative contracts on 

behalf of local authority members, (Appendix 1).   We follow the Scottish 

Government‟s Strategic Sourcing methodology, known as “the Procurement 

Journey”. 

Our contracts cover a wide range of products and services used by local authority 

departments, schools, libraries and leisure venues.   The contracts are also 

available to c. 80 associate members including police and fire boards, charities 

and voluntary organisations.  

Contracts are developed and managed across five category areas: 

 social care 

 construction and roads 

 transport and environment 

 facilities management 

 education and corporate 
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A category management approach ensures that the strategic requirements of 

user groups are considered across a range of contracts, and provides a 

framework for more effective management of suppliers that service several 

contracts within a specific sector.  

5. Contract Delivery Plan 

Scotland Excel‟s contract portfolio has traditionally covered mainly the supply and 

delivery of goods and products. The future contract delivery schedule highlights 

the development of new opportunities in the high value, strategic areas of social 

care and construction, (Appendix 2) and with a focus increasingly on service 

related contracts.  

The first two contracts in the social care portfolio for prepared meals and secure 

care were delivered in 2011, the latter contract also covering the requirements of 

the Scottish Government.   The tender process has been also completed for 

telecare equipment, and a contract award is expected to be approved by 

Scotland Excel‟s governance committee in December 2011. 

A further five social care contracts for home care services, adult supported living, 

adult residential care, fostering, and residential children‟s care are currently in 

development for delivery during 2012.  The estimated annual value of these 

contracts is £235m, and extensive consultation is taking place with a range of 

stakeholder groups to ensure that the contracts deliver the right outcomes for 

service users as well as best value for local authorities. 

Within the construction portfolio, Scotland Excel already manages a range of 

contracts which cover materials, tools and maintenance supplies.  In 2012, we 

will investigate collaborative opportunities for the procurement of high value 

construction services in engineering consultancy, building services, housing 

refurbishment, and bridges and road maintenance works.    

Scotland Excel will also continue to manage the existing portfolio during 2012, 

working closely with suppliers to ensure that maximum value and quality is 

delivered through the life of each contract. 

6. Procurement Reform 

Scotland Excel develops and manages a range of projects and initiatives which 

help local authorities to improve their procurement capability and increase the 

efficiency of their operations.    

In January 2009, Scotland Excel implemented Enhancing Procurement 

Capabilities, a rolling programme of learning and development opportunities 

covering a wide range of procurement topics.    Although initially launched for the 

local government sector, the programme‟s reputation has reached the wider 
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public procurement sector, and has attracted more than 1,500 delegates from 84 

organisations. 

Since 2009, Scotland Excel has also undertaken annual Procurement Capability 

Assessments (PCAs) with local authorities.  These assessments are part of wider 

programme covering all public sector organisations, and measure capability in 

key areas to provide a benchmark for tracking progress.   

The results of the local authority assessments are analysed by Scotland Excel 

each year, and a programme of improvement activity agreed with local authority 

procurement teams.  As well as facilitating a range of collaborative improvement 

projects with local authorities, this year Scotland Excel implemented several „fast 

track‟ support programmes with individual councils to help them develop internal 

improvement plans that have the commitment of their senior management teams.   

Scotland Excel plays a role in the national reform agenda through membership of 

the Procurement Review Delivery Group. Membership of the Group includes the 

heads of the national and sectoral procurement centres of expertise, all of which 

have in place their own governance and accountability arrangements. The 

Delivery Group is expected to play a key role in developing collaborative national 

and sectoral approaches to procurement and in minimising unnecessary 

duplication. 

The Delivery Group takes direction from the Public Procurement Reform Board 

and reports, and provides assurance, to the Board on implementation of the 

reform agenda. The Delivery Group is responsible for ensuring that the Reform 

Programme remains on course to deliver benefits, and that obstacles to delivery 

and benefit realisation are removed or reduced. The Group collectively owns the 

procurement reform delivery plan, and it leads, drives and facilitates the work to 

develop collaborative national and sectoral approaches to procurement across 

the public sector in Scotland. 

 

 

Scotland Excel 
December 2011

http://www.scotland-excel.org.uk/nmsruntime/logLink.aspx?linkURL=http%3a%2f%2fwww.scotland.gov.uk%2fTopics%2fGovernment%2fProcurement%2fbuyer-information%2fpca
http://www.scotland-excel.org.uk/nmsruntime/logLink.aspx?linkURL=http%3a%2f%2fwww.scotland.gov.uk%2fTopics%2fGovernment%2fProcurement%2fbuyer-information%2fpca
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Appendix 1:  Contract Portfolio, (December 2011) 
 

 Advertising Services 
 Musical Instruments and 

Accessories 

 Asbestos  Office Furniture 

 Bitumen Products  Paint 

 Building and Timber Materials  Personal and Protective Equipment 

 Catering Disposables  Plumbing Materials 

 Catering Sundries  Prepared Meals 

 Classroom Materials  Presentation and Audio Visual 

 Domestic White Goods  Road Maintenance Materials 

 Early Learning Materials  Sacks and Liners 

 Education Furniture  Salt for Winter Maintenance 

 Education Software  Science Equipment and Materials 

 Electrical Materials  Secure Care 

 Exercise Books and Associated Products  Security 

 Frozen Foods  Signage 

 Groceries and Provisions  Sport Equipment 

 Heavy Vehicles  Street Lighting 

 Hygiene Products  Text Books 

 Industrial Gases  Trade Tools/Sundries 

 Ironmongery  Tyres 

 Library Books  Vehicle Parts 

 Light Vehicles  Vehicles & Plant Hire 

 Meats - Fresh, Prepared & Cooked  (incl. Fresh 
Fish) 

 Washroom Solutions 

 Milk  Waste Containers 
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Appendix 2: Contract Delivery Schedule 

 



Agenda item 2  LGR/S4/11/15/1 

8 

 

SUBMISSION FROM SCOTTISH GOVERNMENT, PROCUREMENT 

DIRECTORATE 

 
Introduction 
 
As part of its inquiry into a living wage in Scotland, the Local Government and 
Regeneration Committee intends to examine the extent to which public procurement 
procedures can include criteria linked to the payment of a living wage.  The 
Committee has requested written evidence from the Scottish Government 
Procurement Directorate on this issue.   
 
This paper looks briefly at the extent to which public procurement procedures can 
make it a condition of bidding for a public contract that a supplier pays its staff a 
living wage as well as what can be done on a voluntary basis.  Annex A provides a 
summary of the legal framework within which public procurement is conducted. 
 
Private sector pay, however, is a matter for individual companies. In addition, 
including conditions in procurement processes which require contractors or 
subcontractors to pay their employees more than the national minimum wage could 
amount to a restriction of the freedom to provide services guaranteed by article 56 of 
the Treaty on the Functioning of the European Union. 
 
 
Extent to which public procurement procedures can require a contractor to 
pay its staff a living wage 
 
The criteria that public bodies can use to award a contract are set out in public 
procurement legislation.  The legislation splits procurement processes into two 
distinct stages, the selection stage and the award stage. 
 
At the selection stage, the legislation lists the circumstances in which a supplier must 
(for example, if convicted of certain criminal offences) or may (for example, if guilty of 
professional misconduct) be considered ineligible to bid and allows the use of 
selection criteria relating only to a supplier‟s economic and financial standing and 
technical or professional ability.  At the award stage, public bodies can only use 
criteria which are linked to the subject matter of the contract in order to determine 
which supplier will be awarded the contract.  
 
Public bodies‟ ability to use criteria linked to payment of a living wage is not 
specifically addressed in the legislation. 
 
However, the principle was considered by the Court of Justice of the European 
Union in the Dirk Rüffert v Land Niedersachsen case (C-346/06).  The Court 
considered the compatibility of a clause in the procurement process which required 
bidders to comply with a collective wage agreement, which was applicable to the 
public sector only, with the Posted Workers Directive.  It ruled that as the agreement 
was not universally applicable it was not permitted by EU law.   
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The judgment suggests that requiring payment of a living wage through public 
procurement contracts (which therefore would be deemed to be not of universal 
application) may represent a restriction on the freedom of suppliers to provide 
services guaranteed by article 56 of the Treaty on the Functioning of the European 
Union.  The UK national minimum wage does not fall foul of article 56 because it is 
prescribed by law for all purposes in the UK and thus demonstrates its necessity as 
a measure for the protection of workers.   
 
The Rüffert case suggests that the protection afforded to suppliers by the Treaty 
principles (see Annex A) limits the extent to which public bodies can require payment 
of a living wage as part of a procurement procedure. 
 
 
Potential for promoting a living wage through public contracts 
 
We are aware that a number of public bodies encourage their suppliers to agree that 
they will pay their staff a living wage.  This is done on a voluntary basis, not as a 
requirement of the procurement procedure, which should mean, therefore, that any 
supplier who indicates that it will not pay its employees a rate of pay commensurate 
with the living wage is not excluded from the competition as a consequence. 
 
In response to a question from the European Parliament (E-0495/10), the European 
Commission stated that “prima facie, living-wage conditions would appear to count 
among the contract performance clauses which may be included in a public 
procurement contract”.  However, the answer contained the following two caveats: 

 such a clause must not be “directly or indirectly discriminatory”; and 

 “such a contract performance clause must concern only the employees 
involved in the execution of the relevant contract, and may not be sought 
extended (sic) to the other employees of the contractor by means of the 
procurement”.   

 
The Cabinet Secretary for Infrastructure and Capital Investment has recently written 
to the European Commissioner for Internal Market and Services to request a 
meeting and to seek the Commission‟s view and clarification on: 

 whether public bodies are able to include payment of a living wage as a 
criterion of contract award in a public procurement process or as a contract 
performance clause; and  

 the conditions that public bodies would have to meet to ensure that, in 
requiring payment of a living wage, they also complied with all other EU 
obligations, including obligations of non-discrimination. 

 
We would be happy to share the Commission‟s response with the Committee in due 
course. 
 
 
 
Scottish Procurement 
Scottish Government 
December 2011 
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Annex A 
 
Legal framework for public procurement 
 
Public procurement is governed by a legal framework which includes principles 
deriving from the Treaty on the Functioning of the European Union, European 
Procurement Directives (as implemented in national legislation) and Court of Justice 
of the European and national case law.  This legal framework establishes 
procedures which must be followed by public bodies whenever they purchase goods, 
services or works from suppliers. 
 
The principles deriving from the Treaty on the Functioning of the European Union 
(the “Treaty principles”) apply to all activities undertaken by a public body. The key 
Treaty obligations in the context of public procurement include: 

 transparency – contract procedures must be transparent and contract 
opportunities should generally be publicised; 

 equal treatment and non-discrimination – potential suppliers must be 
treated equally; 

 proportionality – procurement procedures and decisions must be 
proportionate to the outcome desired; and 

 mutual recognition – giving equal validity to qualifications and standards 
from other Member States, where appropriate. 

 
European Procurement Directive 2004/18/EC sets out detailed procedural rules for 
the purchase of goods, services and works above a certain threshold by public 
bodies. These procedural rules support, and are interpreted by, reference to the 
Treaty principles.  Directive 2004/18/EC is given effect in Scots law by the Public 
Contracts (Scotland) Regulations 2006 (SSI 2006 No. 1) (the “Scottish Regulations”), 
as amended. Threshold figures, which are exclusive of VAT and are an estimate of 
the total value of the contract, vary depending on both the public body undertaking 
the procurement and the nature of the contract.  For contracts for the purchase of 
goods or services by the Scottish Government and Health bodies, the threshold 
figure is £101,323; the relevant figure for local authorities is £156,442.  There is a 
common threshold figure for works/construction contracts of £3.9m.  Where 
contracts have an estimated value less than the relevant threshold figure, Treaty 
principles still apply. 
 
Decisions of the Court of Justice of the European Union (CJEU) and the national 
courts provide interpretation of the Treaty principles and the European Procurement 
Directives and can establish precedents which must be observed.  
Regulation 47 of the Scottish Regulations allows suppliers to bring proceedings in 
the Sheriff Court or Court of Session against a public body which has breached its 
obligation to comply with the Regulations or any other enforceable EU obligation 
which may be relevant to awarding a public contract.  The European Commission 
may also bring proceedings against a public body for an alleged breach of European 
Procurement Directive 2004/18/EC.  
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SUBMISSION FROM PATRICK MCGUIRE, THOMPSONS 
SOLICITORS 

 
 
1. Introduction to public procurement in Scotland 
 
The current public procurement regime in Scotland is governed by the Public 
Contracts (Scotland) Regulations 2006. This legislation is derived in large part from 
European Union law, which has a specific framework for the regulation of public 
procurement. The framework is rooted in the principles contained in the Treaty on 
the Functioning of the European Union (TFEU), including non-discrimination (all 
tenderers should have the same chance to win the contract); transparency (award 
criteria and requirements should be made clear); proportionality (the requirements 
should reflect the needs of the contract) and mutual recognition (technical standards 
and qualifications from other Member States should be given equal validity). These 
principles are designed to facilitate the internal market in public procurement in the 
EU. However, the European Union is becoming increasingly active in promoting 
socially responsible public procurement (SRPP) and in encouraging contracting 
authorities to take account of social considerations, such as payment of the living 
wage, in public procurement. 
 
 
2. The EU public procurement framework 
 
The EU legislation regarding public procurement is contained primarily in Directive 
2004/18/EC1 („the Directive‟), with corresponding provisions in Directive 
2004/17/EC2. The Directives guarantee transparent and non-discriminatory 
procedures to enable public purchases to be made in a way which ensures equal 
access to and fair competition for public contracts within the EU. 
  
Under the Directive, there is a specific procedure to be followed with regards to the 
public procurement process. The different stages include: setting the technical 
specifications; the selection of bidders (including a selection and award stage); and 
the setting out of the contract performance clauses. Both the technical specifications 
and the award criteria used must be linked to the subject matter of the contract. 
Payment of the living wage either as a technical specification or as an award 
criterion would not be considered to be linked to the subject matter of the contract 
and so could not be included at this stage.  
 
However, payment of the living wage could be included as a contract performance 
clause. These are obligations setting out how the contract is to be performed and 
must be accepted by the successful tenderer. Article 26 of the Directive specifically 

                                            
1
 Directive 2004/18/EC of the European Parliament and of the Council of 31

st
 March 2004 on the 

coordination of procedures for the award of public works contracts, public supply contracts and public 
service contracts 
2 Directive 2004/17/EC of the European Parliament and of the Council of 31

st
 March 2004 

coordinating the procurement procedures of entities operating in the water, energy, transport and 

postal services sectors 
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notes that: “The conditions governing the performance of a contract may, in 
particular, concern social and environmental considerations”. The contract 
performance clause could contain a stipulation that all workers on the contract are 
paid a living wage provided that: (a) the condition applied only to that contract and 
not to all workers employed by the successful tenderer; (b) the condition was set out 
in the call for tenders; and (c) that the condition complied with EU law. 
 
One possibility would therefore be for s39 of the Public Contracts (Scotland) 
Regulations 2006 (regarding conditions for performance of contracts) to be amended 
to include a requirement that all contracting authorities stipulate payment of the living 
wage as a condition for performance of the contract. 
 
 
3. Potential legal challenges  
 
Although the Directive is broadly supportive of the inclusion of social considerations 
such as payment of the living wage within the public procurement process, it is the 
requirement that such a condition comply with EU law generally which may cause 
problems.  
 
A legal challenge was brought to the Court of Justice in a public procurement 
contract in the case of Ruffert3 on the basis of Directive 96/71/EC4. The case 
concerned the failure of the contracting authority to adhere to the wage set by a 
collective agreement. The Court of Justice held that the agreement had not been set 
in accordance with the procedure in the Directive and so was incompatible with EU 
law. The case shows that any policy introducing payment of the living wage in public 
procurement contracts would have to ensure compliance with this Directive.  
 
Should such a challenge be brought under this Directive, it is worth noting the EU‟s 
commitment to improving the working conditions of employees, as set out in article 
153 of the TFEU and article 31 of the European Charter on Fundamental Rights. 
Article 4 of the Council of Europe‟s European Social Charter also specifically 
protects the right to fair remuneration. The European Union‟s SRPP agenda has a 
strong focus on the principle of „decent work‟, which includes the right to a decent 
pay and it is important to recognise the broader emphasis within the European public 
procurement regime on the protection of workers‟ rights. 
 
A further consideration for a possible legal challenge would be under article 14 of the 
Race Discrimination Directive 2000/43/EC. Such a challenge could be brought, for 
example, by a UK company who could face a situation where it would be obliged to 
pay workers on a public procurement contract in Scotland the living wage but 
workers on a similar contract in England only the minimum wage. This could 
constitute indirect discrimination, which can however be justified if pursued for a 
legitimate aim by appropriate and necessary means. 
 

                                            
3
 Case C-346/06 Dirk Ruffert v Land Niedersachsen 

4
 Directive 96/71/EC of the European Parliament and the Council of 16 December 1996 concerning 

the posting of workers in the framework of the provision of services 
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Finally, it must be kept in mind that employment law is a reserved matter under the 
Scotland Act 1998 and that any policy introducing the living wage in public 
procurement contracts in Scotland could not change UK employment law or the 
employment tribunal system in any way without legislating on a reserved matter. The 
practical outcome would be that employees on a public procurement contract would 
have no individual remedy under the employment tribunal system for non-payment of 
the living wage. The only remedy would be for the contracting authority itself to bring 
a breach of contract action against the contractor. 
 
 
4. The future of SRPP in the EU 
 
There is a clear move within the EU towards increasing the inclusion of social 
considerations within public procurement contracts and the European Commission is 
currently carrying out a public consultation regarding the modernisation of EU public 
procurement policy. The European Commission has stated that5: “Combining 
economic competitiveness and social justice in this way is at the heart of the 
European model of development. Playing an active part in promoting decent work 
forms an integral part of the European Social Agenda and of the EU‟s efforts to 
promote its values and share its experience and its integrated model of integrated 
economic and social development.” The introduction of the living wage in public 
procurement contracts in Scotland would feed directly into the SRPP agenda 
currently being promoted by the EU. 
 
 
 
 
 
Thompsons Solicitors  
December 2011 
  

                                            
5
 COM(2006) 249, 24 May 2006, p.2 
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